MASSACHUSETTS BAR EXAMINATION

SECOND DAY JULY 26, 2007 ESSAY SECTION
MORNING PAPER
QUESTIONS

1 Ben usually spent his nights at Hope House, a homeless shelter in City. On hisway to
Hope House one night, Ben stopped at Convenience Store. Tom, Convenience Store' s manager,
followed Ben as he walked down the aisles. Ben stuffed a can of soda and a candy bar in his
jacket pockets, and as he began to leave the store, Tom grabbed Ben by the jacket collar. Ben
whirled and swung at Tom's head. Tom fell backward, hit his head on the floor breaking his
neck and died instantly. Jane, who was putting gasin her car at Convenience Store's pumps,
watched as Ben began running from the store. Ben ran toward Jane, pushed her to the ground,
jumped into Jan€e's car and drove away. Jan€'s car contained her designer purse valued at $225,
and her infant daughter, Elsie, who was in a car-seat in the backseat of the car. When Ben saw
Elsie, he stopped the car, grabbed the purse and ran. The purse contained $100 cash and credit
cards.

Jim, an off-duty City police officer, volunteered at Hope House by driving the shelter’s
van to pick up homeless people in City. Jim carried his gun in accordance with the City police
department’ s regulation which required officersto carry their firearms at al times. Earlier that
night, Jim heard a radio report that Convenience Store’' s manager had been killed. Ben was
deeping on a park bench when Jim approached him in the van. Jim asked Ben why he was
sleeping outside on such a cold night. Ben mumbled something that Jim did not understand. Jm
told Ben to get into the van but Ben refused. Jim then exited the van, took Ben by the arms and
forced Ben into the van. When Ben was in the van, Jim asked what Ben had done that night.
Ben blurted out “I’m athief, not akiller, | never hurt nobody.” Jm locked the van’s doors but
Ben, in afrantic effort to escape, struck Jim on the head, smashed a van window and opened the
van door from the outside and ran away. Jim ran after Ben and grabbed his lower legs, causing
Bentofall. Jim drew his gun, pointed it at Ben and again asked Ben what he had done that
night. Ben responded “So, I’'m athief. 1I’'m not akiller. | never hurt nobody. But he grabbed
me first.” Jim then read Ben his Miranda rights and took him to the police station.



What crimes have been committed by Ben?

What rights and defenses may Ben assert and with what success?



2. Hal and Wendy were divorced in 2004. Pursuant to the judgment entered by the Probate
and Family Court trial judge, (a) Hal and Wendy were granted joint legal custody of their minor
children, Samand Denise; (b) Wendy was granted physical custody of both children; (c) Hal was
granted reasonable rights of visitation with the children including scheduled weekdays and
aternate weekends; and (d) Hal was ordered to pay child support to Wendy.

In December, 2006, Andrew, a man with whom Wendy had maintained a relationship for
the past year, moved in with Wendy and the children and began to contribute equally to all of
Wendy’s household expenses. Hal objected to Andrew’s and Wendy’s relationship and to their
living together, believing that it would have an adverse effect on the children. Hal’s parents also
voiced their disapproval, and Wendy thereafter refused to alow the children to have any further
contact with Hal’ s parents.

Recently, Wendy met with Hal and told him that she intended to relocate with Andrew
and the children to Ohio, where her parents lived and she had found a better job and where the
children would be able to attend very good private schools. Upon hearing of Wendy’s plans, Hal
became furious and made a threatening gesture to her with his figt, telling her that he would “ get
her for doing thisto him.”

Hal has just learned that Denise may not be his biological daughter but rather the
daughter of Bill, a man with whom Wendy had had an affair during their marriage. Hal no
longer wishes to pay child support for Denise and, in addition, he believes that he is paying too
much child support for Sam. He also objects to Wendy’s proposed move to Ohio, which will
greatly impact his visitation rights and impose a significant financial burden on him, and he
would like to have Sam come to live with him, rather than move. Sam, who is now eleven years
old, also wants to live with his father and not move to Ohio. Hal’s parents object to Wendy’s
refusal to permit them to see the children. Wendy is concerned about her personal safety in view
of the threat made by Hal.

What are the rights of the parties?



3. Pat decided to purchase a laptop computer for her use in the kitchen and to bring on
family trips with her children. On June 20, 2005, Pat went to Store, which specialized in
computers, and asked for arecommendation for a lightweight and durable computer for home
and travel use. The laptop computer (Laptop) recommended by Store cost more than Pat
expected and Store’ s Manager asked Pat whether she wanted Store to finance the purchase. Pat
agreed and Store loaned Pat $4,500 for the purchase of the Laptop. Pat signed Store’s standard
security agreement which described the Laptop and Pat left Store with the Laptop. Store did not
file afinancing statement.

Pat loved the Laptop and soon realized that it was far more efficient for her job as an
independent sales consultant than her existing desktop. She started taking the Laptop to her
office and used it almost exclusively for business purposes. She did not inform Store about this
change of use. Pat’s business grew and she obtained a $50,000 |oan from Bank as operating
capital, agreeing that Bank could have a security interest in al of her office equipment, including
the Laptop she had purchased from Store. On October 1, 2005, Pat signed the security
agreement Bank had requested and prepared and Bank duly filed a valid financing statement.

Pat defaulted on both her loan from Store and from Bank. On April 1, 2006, Store

repossessed the Laptop. Both Store and Bank claim a security interest in the Laptop.

What are the rights of the parties?



4, The Medical School at State University (“School”) decided in early 2005 to adopt an
admissions policy that provided:

(A) Given that five percent of the State' s citizens are Native American, School must
ensure that no fewer than five percent of the enrolled first year class shall be Native
American.

(B) Given that the State’ s African Americans citizens have suffered great historical
discrimination, al African American applicants will have their college grade point
averages increased by twenty percent prior to the consideration of their applications by
School’ s admissions committee.

(C) With respect to al other applicants coming from racia or national origin minority
groups that have been historically underrepresented at School, an applicant’s race or
national origin may be considered by School’s admissions committee asa“plus’ ina
particular applicant’sfile.

(D) Given the importance of traditional music to al minority groups, al applicants who
are accomplished musicians will have their college grade point averages increased by
twenty percent prior to the consideration of their applications by School’s admissions

committee.

The application by John, who was white and not a musician, to attend School was
rejected in 2006, even though he had a higher college grade point average than many of the
minority applicants who were offered admission by School that year. John filed suit claiming
that School’s admissions policy was illegal, and a few months later moved for summary
judgment.

Town had anordinance making it a misdemeanor to engage in door-to-door solicitation
without first securing a permit from Town. Bill heard about John's lawsuit, and decided to go
door-to-door in Town passing out a handbill stating that School had aracist admissions policy.
The back side of the handbill had a small advertisement for Bill’s pizza parlor. Town police
arrested Bill for violating the ordinance. Bill moved to dismiss the charges.

How should the court rule on John’s summary judgment motion? How should the court

rule on Bill’s motion to dismiss?



5. Jack and Carol played golf one afternoon at Golf Course. While playing, Carol
accidentally hit some golf balls onto adjacent private property owned by Oscar. Jack and Carol
walked to the edge of Oscar’s property attempting to visualy locate Carol’s golf balls. Spotting
one of her golf balls under a shrub, Carol walked onto Oscar’s property to retrieve the ball.
Oscar, who had been gardening when he saw Carol on his property, rushed over towards Carol,
carrying alarge shove and yelling: “Get off my property right now or I'll fix you!” Carol
immediately started to run away and tripped over arusted barrel Oscar had left at the edge of his
property. Carol fell and was unable to get up. Jack immediately called 911 on his cell phone.

While waiting for the ambulance to arrive, Jack took some practice swings with his new
golf club, designed and manufactured by Acme. Acme had specially designed the golf club so
that the mid-point of the club shaft was very flexible. During one of his practice swings, Jack’s
club struck arock, breaking the shaft and sending pieces flying into Jack’s arm and leg causing
deep cuts and permanent injury. The golf club shattered exactly at the mid-point of the shaft.

After Jack bought the golf club and before his accident, Acme became aware that several
golf club shafts had broken at the same mid-point where Jack’s club had shattered. Asaresult,
Acme changed the design of the golf club by installing a small device in the mid-point of the
shaft at minimal cost. There have been no complaints about broken golf club shaftsin the
redesigned models.

What are the rights of the parties?
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6. Ed was charged with assault and battery with a dangerous weapon for stabbing his
girlfriend, Mary, during an argument about Mary’s relationship with her co-worker, Ted. Early
on April 22, Ann, who lived down the hall from Ed, heard loud voices coming from Ed's
apartment and heard Ed shout: “This will teach you not to fool around!” Ann then heard the
sound of doors slamming from Ed's apartment. An ambulance arrived shortly thereafter and
Paramedic found Mary lying alone on the floor bleeding profusely from a stab wound in her side.
Mary said to Paramedic, “If | don’t make it, don’t let Ed get away with this. He' s not going to
hurt me anymore.” While being treated at the hospital, Mary told Physician that Ed stabbed her
repeatedly during an argument. Later, while till hospitalized, Mary signed a police witness
report prepared by Officer stating that she had been attacked and stabbed by Ed during afight in
his apartment on April 22.

By the time Ed's case was called for trial in the Superior Court, Mary and Ed had
reconciled. The prosecution called Mary to testify. During Mary’s testimony, she denied that Ed
had stabbed her, and she also denied that she had ever told anyone that Ed had stabbed her.

Following Mary’s testimony, the following evidence was offered for admission:

1 By the prosecution, the testimony of Ann that she heard Ed shout: “This will

teach you not to fool around!”

2. By the prosecution, the testimony of Paramedic that Mary told her, “If | don't
make it, don't let Ed get away with this. He's not going to hurt me anymore.”

3. By the prosecution, the Grand Jury testimony of Physician that Mary told him
that Ed stabbed her during an argument.



By the prosecution, the police witness report signed by Mary and containing
Mary’s statement to Officer stating that Ed had attacked and stabbed her during a
fight in his apartment.

By the prosecution, Ed's felony conviction for assault and battery upon a former
girlfriend in 2004 which is still pending on appeal.

By Ed'’s counsel, the testimony of Donna, an acquaintance of Mary and a friend
of Ed, that Mary had a reputation for not telling the truth and for making stories
up to get attention.

By the prosecution, Mary’s hospital records for treatment of bruises received
several weeks before she was stabbed, which contained the following statement
made by Mary to a nurse: “I’'m tired of being pushed around by men. I've had

enough of it. I’'m amess, just look at me.”

A proper objection was made for each item of evidence. How should the court rule

on each objection?

8.

By the prosecution, the testimony of Sally, a licensed counselor at the Center, a
safe-house for abused women, about statements made by Mary during Center
visits concerning Mary’s fear of Ed and what he might do to her if she attempted
to end the relationship. Sally moved to quash her subpoena, claiming that her
communication with Mary at the Center was privileged and refusing to testify.
Mary’s lawyer a'so moved to quash Sally’s subpoena.

How should the court rule on the motionsto quash?



7. Ted and Margaret divorced in 1990. Margaret continued to live in the condominium in
City which they had purchased during their marriage as tenants by the entirety and which they
still owned together. Ted and Margaret also owned together 1,000 shares of stock in Beta Corp.,
which they had acquired during their marriage as joint tenants.

Ted had two brothers, Edward and Frank, and a sister, Sarah. He had no contact with his
and Margaret’ s only child, Danielle.

Ted executed a will in 1998, witnessed by his lawyer and by Sarah’s husband, which
provided in part as follows:

l. | give the sum of $100,000 to Andrew (my personal assistant) and Belle (my secretary
and Andrew’ s wife) in gratitude for their loyal serviceto me

I1. | give my one-half interest in the Beta Corp. stock and my one-half interest in my
condominiumin City to my sister, Sarah, if she survives me, otherwise to her son, Henry.

[11. | givethe sum of $1.00 to my daughter, Danielle.

IV. | give the rest, residue and remainder of my estate to my brothers, Edward and
Frank.

In 2000, Ted gave Andrew an envelope which contained a life insurance policy naming
Andrew as beneficiary and a letter instructing him to hold the insurance proceeds in trust to care
for Ted's dog and cat, for as long as they lived. Ted aso handed Andrew a duly executed deed to
his house in Town, which named Andrew as grantee. Ted then took the deed back and placed it
in his safe. He gave Andrew the combination to the safe and told him to record the deed after his
death.

Belle died a year later, and Andrew thereafter quit his job as Ted's personal assistant.
Ted then drew a line through the names of Andrew and Belle in his will and wrote in the name of
Charity, a public charity. This change was not witnessed.

Frank died in 2003, survived by a son, Gerald. In 2005, after an argument with Edward,
Ted crossed out Edward’s name in hiswill. This change also was not witnessed.

Ted died in October, 2006, and Margaret died a month later, without a will. Andrew has
obtained the deed to Ted's house from his safe and recorded it in the



Registry of Deeds. He has aso stated that he will not care for Ted's dog and cat, but instead
intends to keep the proceeds of Ted's life insurance policy for himself.
What are the rights of the parties to the assets of Ted and Margaret?

-10-



8. Collector owned a rare antique bowl which needed some repairs. In August,
2006, Collector brought the bowl to Dealer, who repaired and sold antiques. Dealer agreed to
repair the bowl for $2,500 and to return it to Collector in 30 days. Dealer required either full
payment in advance or the execution of a promissory note before he would begin any repair
work. Collector signed a negotiable promissory note in the amount of $2,500 payable to Dealer
no later than October 1, 2006.

Dealer repaired the bowl but did not return it to Collector. In mid-September, 2006,
Dedler sold it to Museum. At the time of the sale, Museum was examining other antiques in
Dedler’s store and believed that the bowl belonged to Dealer.

Collector’ s note became due on October 1, 2006 but she refused to pay Deder because
Dealer had not returned the bow! to her. Collector did not know that Dealer had sold the bowl to
Museum.

On October 7, 2006, Dealer sold Collector’s promissory note to Financier for $2,000.
Dedler did not tell Financier anything about the bowl or Collector or Museum. Dealer endorsed
the note to Financier, writing in large letters “without recourse” above the endorsement.
Thereafter, Financier presented the note to Collector and demanded payment but Collector
refused to pay.

Collector has learned that Deadler sold the bowl to Museum for $75,000. Despite repeated
requests from both Dealer and Collector, Museum has refused to return the bowl to Collector.

What are the rights of the parties?
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0. Sarah filed suit in January 2007 in US District Court in Boston against the Berlin Widget
Company (“Berlin”) and Hans (Berlin’s President). Sarah claimed in her Complaint that severa
male United States co-workers and Hans (who lived and worked in Germany) sent her many

sexually offensive emailsin October and December 2006.

During the lawsuit, certain motions were presented to the Court:

1. Sarah served the Complaint and Summons in February 2007 by certified mail on Berlin at
its Massachusetts office and by certified mail on Hans at his German home. Berlin and
Hans moved to dismiss the Complaint for inadequate service of process. Before the
Court could rule on this motion, Sarah had a deputy sheriff in late February 2007
personally serve Berlin and Hans in Boston.

2. Berlin and Hans filed their Answersin March 2007. Three days later, Sarah filed a
demand for trial by jury, which Berlin and Hans moved to strike.

3. Sarah served a document request in May 2007 on Berlin demanding copies of all email
messages sent to her that contained certain obscene words that she listed. Berlin replied
to this request by producing a few emails from December 2006 and by stating that all
such emails from October 2006 were recently destroyed pursuant to the company’s
document retention policy whereby old email messages must be deleted from all of
Berlin’s computers after 6 months in order to save on computer memory space. Sarah
then anonymously received in the mail a copy of a February 2007 internal Berlin memo
from Berlin's General Counsel to severa high level Berlin employees instructing them to
aggressively seek out and destroy all obscene emails in Berlin's computer system.

Sarah moved for sanctions against Berlin and its General Counsel.

4. In June 2007, Berlin and Hans moved to amend their Answers to add laches as a new
affirmative defense.

5. Twenty five days after judgment was entered against her in July 2007, Sarah filed a
Notice of Appeal in the Clerk’ s office of the US District Court in Boston. Berlin and
Hans moved to strike this Notice on the grounds that it was not effectively filed.

How should the Court rule on these motions?

-12 -



10.  Oceanside, a 30 acre parcel of undevel oped waterfront property located in Town, was
owned by Anne. Anne enjoyed Oceanside and would often walk along the shore and picnic with
her family. In April, 1993, by a properly recorded deed, Anne conveyed Oceanside to Bert for
consideration. In the deed, Anne reserved to herself, her heirs and assigns:

“The right to pass and re-pass over said property, to fish from the rocks and

generaly enjoy the benefits and natural beauty of said property.”

In 1998, again by a properly recorded deed, Bert conveyed Oceanside to Charlie who
divided Oceanside into 20 one-acre lots; Charlie retained a ten-acre lot for himself. For valid
consideration, Anne released the reservation contained in the April, 1993 deed but only asto the

20 one-acre lots.

Charlie then sold the 20 one-acre lots to various individuals by quitclaim deeds, each of
which contained the following restrictions:
(1) construction on each lot shall be limited to one single family residential
dwelling no larger than 4,000 square feet;
(2) the height of any residential dwelling shall be limited to insure existing water
views from other lots and the effect of the dwelling on all the other lots.
Annedied in 1999. Anne's heirs have enjoyed visiting Oceanside annually, using a small

dirt path on Charlie’ s ten-acre lot and picnicking overlooking the ocean.

In 2007, Charlie began building a 5,000 square foot home on his ten-acrelot. If
constructed as planned, Charlie’ s home, at its tallest point, would be 120 feet, more than double
the height of any other structure on the remaining 20 one acre parcels. Danny,
owner of aone-acre lot purchased from Charlie, sought to enforce the square footage and height
restrictions against Charlie, claiming that Charlie’s home will block a portion of his ocean view.
Anne's heirs also sued to block the construction of Charlie’s home, claiming that the reservation
retained by Anne precludes the construction of any dwelling or improvements whatsoever on

Charlie' sten-acre lot.

What are the rights of the parties?
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